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FROM THE FRONT
DESK

Tania Shawe
Deputy Registrar

DEEDS TRAINING

The Chief Directorate: Deeds Training
and Legal Support has embarked on
bringing the latest developments and
projects in the Branch Deeds
Registration (BDR) to its employees, as
well as to continue providing articles
relevant to the registration of deeds.

One of the high-level objectives of the
1997 White Paper on Land Reform
uncovered the lack of a comprehensive
and inclusive land administration
system.

The White Paper specifically
emphasised the lack of legislation to
secure the inclusion of various existing
tenure forms; a lack of effective
management of land-related matters
across various functions of land use;
land evaluation and development, and

its environment. Misalignment and
weak coordination regarding budgeting
and decision making between essential
departments have also been identified.

The BDR is further in the forefront of
designing and implementing the
directives in the White Paper and
S25(6) & (9) of the Constitution, by
developing cost-effective registration
mechanisms and assisting other
branches in the development of
enabling legislation that will provide
secure tenure to those who were
deprived thereof, due to discriminatory
laws and practices in the past.

A committee driving the Institutional
Land Administration System (ILAS)
was established and is spearheaded by
the Johannesburg registrar of deeds,
Ms M Ntuli.

The ILAS committee will therefore
coordinate non-spatial and spatial data
involving land tenure; land use; value,
development and socio-economic
development, and an environment
sector, which will be stored into a
national land information system
database.

The ILAS will further establish
administrative procedures and
overarching policy for land matters.

Recordal of Informal rights:

In  concurrence with ILAS, the
ministerial review of January 2020
ordered that an overarching integrated
land administration policy framework
that prioritises recordal of all rights in
land must be developed.



The high-level panel promoted the
Land Records Act, including, amongst
others, the building of a unitary non-
racial system, which allows occupants
and users of land to choose their tenure
system as well as the recognition and
accommodation of de facto rights.

The BDR is therefore institutionally
mandated to commence with this
process. The Deeds Registries Act,
1937 (Act No. 47 of 1937) is in the
process of being amended to
accommodate a continuum of rights, by
recording all rights identified by the
Department of Land Redistribution and
Land Tenure.

The Electronic Deeds Registration
Systems (EDRS) Act, 2019 (Act No.
19 of 2019):

The automation of the deeds
registration is one of the strategic
objectives of the department. Section 2
of the EDRS came into operation on 2
December 2019, which enables the
Chief Registrar of Deeds to develop,
establish and maintain the EDRS. The
Act makes provision for electronic
preparation, lodgement, registration,
execution and storing of deeds and
documents, which will bring the
following advantages:

e Improved turnaround times for
providing registered deeds and
documents to clients;

e Countrywide access to deeds
registration services;

e Enhanced accuracy of
examination and registration;
and

e Security features, including
confidentiality, non-repudiation,
integrity, and availability.

The training courses at Deeds Training
have been aligned to bring awareness
of these important developments to all
officials of the branch.



DEVELOPMENT OF
HUMAN RIGHTS AND
DEMOCRATISATION:
RAHUBE
JUDGEMENT

By Brenda Ndala
Assistant Law Lecturer

DEEDS TRAINING

The Constitutional Court confirmed an
order of invalidity from the High Court
about Section 2 (1) of the Upgrading of
Land Tenure Rights Act (ULTRA), 1991
(Act No. 112 of 1991). It was declared
invalid to the extent that it automatically
converted the holder of land tenure
rights into owners of the property,
without providing other occupants or
affected parties with an opportunity to
make submissions.

Conversion of ownership to property in
terms of the ULTRA is based on
primogeniture, which requires that only
a male can become the owner of
property in terms of the Native
Proclamation 293 of 1962, read with the
Black Administration Act, 1927 (Act No.
38 of 1927).

This case started when the applicant,
Ms Rahube, was being evicted from her
family home by her brother, Mr
Hendrine Rahube, the respondent. The
Respondent argued that he was a
lawful owner of the property, having
been granted a Deed of Grant issued in
his name in 1988 in terms of the said
Proclamation and Act.

The applicant approached the court
and contended that section 2(1) of the
ULTRA should be declared
unconstitutional, as it indirectly
discriminates against women, she
relied on Constitutional Rights in terms
of Section 9 (right to equality), 25 (right
to property) and 33 (right to just
administration) of the Constitution.

The ULTRA was passed by the former
National Party Government in 1991 and
adopted later by the former homelands,
Transkei, Bophutha-Tswana, Venda
and Ciskei (TBVC states) in 1998. The
full ownership of property in terms of the
said Act is effected through
endorsement of an existing tenure right
title and registered in the deeds office.

The holder of the tenure right then
acquires full ownership of the property
over which the rights were held in terms
of the Proclamation, irrespective of
whether the holder resides on the
property or not. Automatic conversion
of this wupgrading Act has been



overlooked for many years, where it
perpetuated the exclusion of women,
particularly African, to own property.

How does it impact the deeds
registry system?

The South African deeds registry
system is both negative and positive.
Lodged deeds are simply registered at
face value, subject to specific
responsibilities  assigned to the
Registrar of Deeds and the
conveyancer, in terms of the Deeds
Registries Act. There is, therefore, no
duty on the registrar to act before
registration.

The registrar of deeds indirectly relies
on the information provided by the
conveyancer, who certifies to the
correctness of facts, and based on the
Rahube-case, the deeds office should
put a hold on the application of all
upgrading in terms of the ULTRA, in
respect of the Proclamation 293/1962
townships until the Act is amended.

In their article, Kariseb and Muhumuza
pointed out that the Judgement in
Rahube is an unfortunate reminder of
the subordinate position that women
still occupy in South Africa, as in most
parts of Africa, reminding us that
inasmuch as land and property
relations in South Africa existed, they
were, (and still are) thoroughly
gendered.

The Constitutional Court interdicted the
respondent not to deal with the property
and the registrar of deeds not to pass
any transactions in respect of the

property.

The court gave parliament 18 months to
take the necessary steps to introduce
the changes to Section 2 thereof.

The Bill (Upgrading of Land Tenure
Rights Amendment Bill B6 2020) has
been issued to amend the provisions of
the Upgrading Act; submission from the
public feedback was extended until 7
August 2020. The Portfolio Committee
on Agriculture, Land Reform and Rural
Development held its first hearing with
the public on 18 and 19 August 2020.

The Committee heard different views
from individuals, women and aid
organisations and other activist groups
regarding the ownership of land and the
right to tenure reform and tenure
security.

It was submitted to the Committee that
exclusion of African Women from the
right to ownership of homes and land
was tested in Rahube v Rahube matter
in court where it was found that in
favour of the applicant, Ms Rahube to
have right of tenure of her
grandmother’s house.

SOURCES

Rahube v Rahube and Others 2019 (2) SA
54 (CC); 2019 (1) BCLR 125 (CC)

Constitution of Republic of South Africa Act
108 of 1996

UPGADING OF LAND TENURE RIGHTS
ACT 112 OF 1991

Apartheid, gender and property relations
in SA: Some reflections from Rahube v
Rahube and others - K Kariseb and N
Muhumuza.



THE HISTORY AND
ASCERTAINMENT
OF CUSTOMARY
LAW: PART |

Assistant Law Lecturer

DEEDS TRAINING

In early 2020, in the A S and Another v
G S and another case, the court had to
decide on the validity of Section 21(1)
and Section 21(2)(a) of the Matrimonial
Property Act, 1984 (Act No. 88 of 1984).

Further thereto, the applicant seek that
it is declared that all marriages
concluded out of community of property
under Section 22(6) of the Black
Administrative Act, 1927 (Act No. 38 of
1927) are deemed to be marriages in
community of property.

The purpose of this article is to focus on
Section 22(6) of the Black
Administrative Act and to better
understand the history behind it.

| found it to be important to have
knowledge of the history and
ascertainment of customary law in
South Africa which would include the
reasoning behind the Black
Administrative Act and more
specifically section 22(6) of the Act.

To fully understand the history of
customary law, one should consider all
the different eras in the history of
customary law, which are; pre-colonial
eras (before 1652), the colonial era
(between 1652 and 1909), the union
era (between 1910 and 1947), the
apartheid era (between 1948 and
1990), the transitional era (between
1990 and 1996) and the democratic era
(1994 to date).

Pre-colonial era (before 1652)

During this era, customary law was
applied in its original form.

The philosophy of Ubuntu measured
the appropriateness for the conduct of
all human beings, which developed
attributes such as communal living,
generosity, group solidarity,
accountability, and responsibility, a
sense of belonging, ethic of reciprocity
(interchange) and ethos of cooperation.

In the African sense, Ubuntu means
humanness and humanity, therefore
any human conduct that was not
supported by Ubuntu was inhuman and
unacceptable.



Colonial era (between 1652 and
1909)

For this article, | will only focus on the
level of recognition accorded to
customary law by the colonial
authorities.

In 1652, the Khoisan people of the
Western Cape had lost their kingdom to
the Dutch settlers, which dispossession
presaged the dispossession of other
indigenous groups in different parts of
South Africa.

From 1652 to 1806, the indigenous
Khoisan communities continued to
apply their legal systems in respect of
their relations, but the Roman-Dutch
law was applied to legal transactions
with the Dutch settlers.

When Britain occupied the Cape in
1806, the British approach specifically
excluded the application of indigenous
law.

Mostly unaffected by colonialism, from
1835, the indigenous people of the Free
State, KwaZulu-Natal, Lesotho,
Gauteng, Mpumalanga, Limpopo and
North  West gradually lost their
sovereignty to the colonist where
Roman-Dutch law was imposed.

Therefore, indigenous law seized to be
followed and where followed, was
subject to a repugnancy clause.

Union era (between 1910 and 1947)

During this era, the status of customary
law is best described in Ex parte:
Minister of Native affairs — In re Yako v
Beyi 1948 (1) 388 (A) where Schreiner
JA held:

“I find no support in the language of Act
No. 38 of 1927 (The Native
Administration Act) for the presidents’
[president of the Native Appeal Court]
view that native law should be treated
as prima facie applicable to cases
between natives.

On the contrary, the indications are
rather that common law was to be
followed unless the native
commissioner in his discretion saw fit in
a proper case to apply native law.”

Apartheid era (between 1948 and
1990)

The apartheid era was a continuation of
the colonial period for the status given
to customary law and the restrictions in
the operation of customary law imposed
by the repugnancy clause.



Transitional era (between 1990 and
1996)

This era is the era of change from the
previous historical periods in South
Africa.

This era had an impact on customary
law, black people, women, children and
traditional leaders of whom all these
groups suffered the indignities
associated with the non-recognition of
their law and culture.

Issues such as racism, sexism and
inequality suddenly became contested
issues.

During this era, the primary question
was whether customary law should be
subject to or independent of the Bill of
Rights because an equality clause
would eradicate large parts of
customary law.

Considering the history of the status of
customary law in South Africa over the
eras discussed above, itis clear that the
status of customary law went from
original form, to application between
the indigenous people on transactions
between  themselves, to non-
recognition or subject to repugnancy
clause and lastly to recognition, but with
challenges.

In part Il, | will focus on the
ascertainment of customary law during
the colonial and apartheid era, the
personal and proprietary
consequences of customary marriages.

SOURCES:
Books

Himonga, C and Nhlapo, T (eds).
(2014). African Customary Law in
South Africa: Post-apartheid and living
law perspectives (Oxford University
Press)

Ndima, DD. (2018). Advanced
Indigenous Law (University of South
Africa)

Court Cases

- A S and another V G S and another
case no: D12515/2018 [2020] za
kzdhc 1 (24 Jan 2020)

- Exparte: Minister of Native Affairs —
In re Yako v Beyi 1948 (1) 388 (A)



PARTIES MARRIED
IN SOUTH WEST
AFRICA (NOW
NAMIBIA) BEFORE
INDEPENDENCE
(RCR 24/2015
EXPLAINED)

By Theo Bester
Law Lecturer

DEEDS TRAINING

At the 2015 Registrars’ Conference, a
guestion was posed to the conference
on how the marital status must be cited
in a new deed of parties who registered
an Antenuptial Contract for a marriage
out of community of property while the
husband was domiciled in the then
South West Africa, before
independence.

The conference correctly responded in
its resolution that the marital status
must be cited as ‘Married, which
marriage is governed by the Laws of
Namibia’.

It should be noted that regardless of the
guestion posed to the conference in
regarding a marriage out of community
of property, the same will apply to a
marriage in community of property.

To understand how the conference
came to such a conclusion a short
history lesson is needed.

After the First World War, South Africa
was mandated by the League of
Nations to administer the South West
Africa (now Namibia) territory, which it
did until the independence of Namibia
in 1990.

Before the independence of Namibia,
as with the majority of South African
legislation, the Matrimonial Property
Act, 1984 (Act No. 88 of 1984) was in
force in South West Africa.

Before becoming independent,
Namibia also drafted a new
constitution, and to avoid a gap in the
legislation, Article 140(1) of the
Constitution of the Republic of Namibia
provides as follows, “Subject to the
provisions of this Constitution, all laws
which were in force immediately before
the date of Independence shall remain
in force until repealed or amended by
an Act of Parliament or until they are
declared unconstitutional by a
competent court’.

Taking into account that the South
African Matrimonial Property Act was in
force in independent Namibia, it may
seem difficult to understand why the



conference  concluded that the
marriage was now suddenly recognised
as “a marriage, which marriage is
governed by the laws of Namibia”, but
to further clarify this conclusion, the
conference also considered the
wording of Article 140(4) of the
Constitution of the Republic of Namibia,
which provides as follows:

“Any reference in_such laws to the
President, the Government, a Minister
or_other official or_institution in the
Republic _of South Africa shall be
deemed to be a reference to the
President of Namibia or to a
corresponding _ Minister, official _or
institution in_the Republic_of Namibia
and any reference to the Government
Service Commission or the government
service, shall be construed as a
reference to the Public Service
Commission referred to in Article 112
hereof or the public service of Namibia,”
(my underlining).

Although the Matrimonial Property Act
was a South African Act, due to the
provisions of Article 140 of the
Constitution of the Republic of Namibia,
on the independence of that country, it,
for all purpose and intent, became a
foreign matrimonial property regime,
which under the Namibian constitution
were capable to be amended or
repealed by an Act of their parliament.

As the readers will see from the above
explanation, the Registrars’
Conference had no other choice than to
come to this conclusion when taking
Registrars’ Conference Resolution no.
24 of 2015.



PROHIBITION
AGAINST
TRANSFER AND
MORTGAGE OF
PROPERTY
RCR2/2006
(RCR35/2005) read
with RCR4/2011

By Mokhine Sydney Mekwe
Law Lecturer

DEEDS TRAINING

The debate around the effect of the
resolutions taken under the Registrar
Conference Resolution (RCR) 2/2006
(RCR35/2005) read with RCR4/2011
has dragged on long enough to a point
of annoyance to a bystander.

In terms of the above resolutions,
whenever there is a condition of title
couched along such lines as; “...the

within-mentioned property may not be
sold, transferred, alienated or...without
the prior written consent of...” the
registrar must ensure that the
transaction = documents  for the
registration of a bond over such
property have a written consent of the
party mentioned in such condition for
the registration of the bond. The debate
occurred during and after the
deliberations.

The interpretation of the application of
the condition to a mortgage bond has
never settled well with proponents of
the resolution. Part of the approach to
find the correct solution is to start with
what is sought to be achieved, by
couching certain conditions in the way
that they have been couched.

From the wording of the condition in
guestion, the holder of the limited right
in the condition seeks to limit the
owner’s control over the property, to
such an extent that if any transaction
that the owner concludes will result in
the property moving from the owner’'s
ownership to another person, then the
holder of that condition must give
consent or such transaction will be
invalid for lack of such consent.

This emanates mostly from the holder’s
effort to protect a collateral interest in
such a property such as a co-owner’'s
veto right as to who should be the
owner of undivided shares in the same
property that they co-own, etc.

It is therefore clear that this could be
motivated by the interest that such a
holder of the condition seeks to protect
for commercial or other valid reasons.
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The abovementioned resolutions on the
subject upheld the view that “alienation”
should be interpreted as to include
mortgaging of the land. The Registrars’
Conference again deliberated on the
same question in 2019 as follows:

‘RCR 2/2006; RCR 35/2005; RCR
4/2011: Alienation includes the
passing of a mortgage bond:

RCR 2/2006 (RCR 35/2005): RCR
4/2011 must be withdrawn. A definition
given in the Alienation of Land Act,
1981 (Act No. 68 of 1981) is being
ignored. The argument provided to
interpret it as including mortgage is
wrong in law. A mortgagor does not
mortgage their property n to have it sold
in execution by the bank. There is no
intention to pass transfer. The
Registrars’  resolution is causing
improper hardship to mortgagors, who
have every right to mortgage their
property without having to obtain the
permission of not being directly
involved in the transaction and
increasing their costs, whilst there is an
outcry to reduce costs. Our resolution is
‘contra bonis mores’ as it is not only bad
in law but adds to the costs of
registrations and allows Home Owners’
Associations to earn fees. See the
definition of ‘alienate’ in the Alienation
of Land Act, 1981 (Act No. 68 of 1981),
which reads as follows: ‘alienate’, in
relation to land, means sell, exchange
or donate, irrespective of whether such
sale, exchange or donation is subject to
a suspensive or resolutive condition,
and ‘alienation’ has a corresponding
meaning’.

Resolution: A legal opinion must be
obtained to get clarity in this regard.

11

The opinion of the Chief State Law
Attorney was that ‘if a restriction in a
title deed is placed upon the alienation
of land described therein, it follows that
the restriction refers to the alienation of
land in terms of the Alienation of Land
Act’. The said Act defines alienate as;
in relation to land, means sell,
exchange or donate, irrespective of
whether such sale, exchange or
donation is subject to a suspensive or
resolutive condition, and ‘alienation’
has a corresponding meaning.

The Chief State Law Attorney,
therefore, expressed the opinion that as
the definition of ‘alienate’ in Act 68 of
1981 does not refer to ‘mortgage’, it can
therefore be concluded that it was not
the intention of the legislator to include
‘mortgage’ under the definition of
‘alienate’, thereby laying to rest the
historic debate around the matter.

At the time of compiling the article, the
office of the Chief Registrar of Deeds
had drafted a circular along the Chief
State Attorney’s opinion, to suspend all
the previous Conference Resolutions
that prescribed the holder’s consent to
the mortgaging of land subject to a
condition similar to the one in question
in the above-mentioned resolutions.

The effect thereof will be that where
land is subject to a condition prohibiting
alienation of such land without the
holder’s consent, such prohibition will
not include the registration of a bond
over such land, unless it is specifically
mentioned in its title deed.



RESTRICTIVE
CONDITIONS AND
THE ALIENATION
OF PROPERTY

Law Lecturer

DEEDS TRAINING

Often, examiners are faced with
transactions in which properties that are
subject to different restrictive title
conditions are sought to be transferred.

Whether these transactions are
registrable becomes the call of the
examiner examining the transaction.
Although some of the conditions are
straight forward, not all of them are
clear-cut. To deal with any eventuality,
knowledge of certain basic principles
relating to these restrictive conditions
must be in place. This article intends to
re-emphasise those basic principles

12

that can be such

transactions.

applied in

One of the restrictive conditions often
found in title deeds is the right to give
the holder thereof the right to buy the
property before anyone else, should the
owner thereof wish to sell in the future.
This right is referred to as pre-emptive
right. Some scholars distinguish
between what is referred to as the pre-
emptive right proper, and the pre-
emptive right condition. This is
accordingly determined by the way the
condition is couched/worded.

If the condition is worded in such a way
that it binds only the present owner, it is
referred to as pre-emptive right proper.
If, on the other hand, it is worded in
such a way that it binds even the
present owner’s future successors in
title, then it is referred to as pre-emptive
right condition. Therefore, whether or
not it must be complied with will depend
on the nature of the transaction and the
parties involved therein.

The application of the pre-emptive right
proper would ideally not present many
problems as it binds only the present
parties thereto. The test for the
transaction therefore would be whether
the transaction being examined at that
stage flows from a sale of the property
by the owner thereof. If that can be
determined, then the condition will have
to be complied with or proof of waiver
thereof by the holder must be lodged.
But what if the owner donates, or
bequeaths the property to anyone?
Proper construction of the condition
suggests that such a transaction would
not conflict with this condition as it only
prohibits a sale of the property by the



transferee before it has been offered to
the holder of the right. Once the
property has been disposed of in any
other way, then the condition falls off
and may not be automatically
perpetuated in the subsequent titles.

The tricky part is where the property is
sold by some other party in their ex
officio capacity without offering it to the
holder of the right first. Already in 1961
the court in Bodasing v/s Christie NO,
and Another 1961(3) SA 553 (A) held
that the pre-emptive right created in a
will was only applicable to the legatee
in case of a voluntary sale. Therefore, a
property that was subject to the
condition, but which was sold by a
trustee in an insolvent estate of the
legatee, or the executor of such an
estate would be entitled to be registered
without compliance with the condition.

The condition is left out of the new title
for the property and does not need to
be formally cancelled. In the same light,
the condition will fall away upon the
bequeathal of the property to another.
The heir will be entitled to receive the
property unencumbered by the
condition as the condition only related
to the instance of a sale of the property
and does not bind successors in title.

The same condition can be worded in
such a way that it is referred to as the
pre-emptive right condition. In this
state, depending on the wording thereof
the condition can be enforceable also
against the owner’s successors in title.
The emphasis here is what the
condition provides. If it prohibits
disposal of the property without first
offering it to the holder of the right then
that will be considered wide enough to
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cover even donating, bequeathing, or
sale of the property. Should the holder
not exercise the right then it does not
fall away but can be perpetuated in the
new title to the property. If at any stage
the conditions lapse, the owner of the
property can lodge an application in
terms of s68 (1) of the Deeds Registries
Act (DRA), 1937 (Act No. 47 of 1937),
accompanied by acceptable proof
thereof, to remove the condition.

A notarial bilateral agreement can also
be utilised to cancel the condition in
terms of section 68(2) of the DRA. So,
in the case where the trustee or
executor of the estate of the owner of
the property disposes of the property in
the course of winding up the owner’'s
estate, then in the light of the Bodasing
decision, the condition will not be
complied with but must be included in
the new title deed transferring the

property.

Another form of restrictive condition is
the reversionary right. This is the
condition in terms of which the property
will revert to the holder of the right upon
the happening or non-happening of a
certain event (usually tied to a period
which may even be extendable).

Upon the happening of that condition,
the property reverts to the holder of the
right free of any encumbrances. Again,
depending on the wording thereof, the
condition may be enforceable also
against successors-in-title. If the period
has not yet expired any transferee
takes the property subject to the right
provided it has not been waived.

The same applies to the mortgaging of
the property. In the event of the
property having been mortgaged



without the holder waiving the right and
the condition for its reversion
materialises, the holder will be entitled
to claim transfer of the property free
from the bond provided such holder did
not jointly mortgage his/her rights in
terms of s53(2).

In the event of a conflict of the two
rights, i.e. subsequent bondholder’s
real right and the reversionary right, the
reversionary right is likely to prevail by
virtue of the rule of ‘qui prior est
tempore potior est uire’,( first in time
is stronger in law). What then happens
to the interests of the bondholder after
the reversal of the property? He is left
with no security under that bond!
Fortunately, this is not the deeds
office’s dilemma as long as the
requirements of regulation 41(1) DRA
were complied with. Any blame, if
necessary, must be left at the door of
the conveyancer, who did not bring this
precarious position to the attention of

the bondholder.

Another condition that also restricts
ownership of property is a notarial tie or
the no-separate-alienation condition.
As implied, the condition restricts the
alienation of one or more land parcels
separate from the other to which it is
tied without the consent of another
party mentioned therein. RCR 17/1961
makes provision for the properties to be
tied together, irrespective of the fact
that they are owned by different parties.

It often happens that one such property
is to be mortgaged. Can the one parcel
be mortgaged separately from the
other(s)? The prevailing interpretation
of the word “mortgage,” would not fall
within the meaning of alienation

14

(alienate does not include mortgage)
and it is unclear if consent can be
insisted upon.

In that instance where both properties
are owned by the same person, can
they be mortgaged separately from one
another? It is recommended that the
whole of the wording of the condition
must be followed. The challenge
becomes even more so if the properties
are not owned by the same person; the
other owner(s) might not necessarily be
debtor(s) under the agreement giving
rise to the bond. What then?

My view is that to bring the owner(s) of
the other property(ies) under the bond,
the surety principle can be utilised.

The other owner(s) may in the same
bond, mortgage his/her/their property
as surety for the principal debtor. This
way all properties are surrendered in
security in favour of the bondholder
subject to the necessary waiver of
exceptions and necessary consent of
the holder of the right, and if in future
the bondholder forecloses, both
properties can be put up for sale in
execution. Otherwise, the condition
would have to be cancelled first before
the properties can be mortgaged
together, provided the law allows for it.



SERVITUDES OF
ENCROACHMENT

Law Lecturer

DEEDS TRAINING

Servitude of encroachment is an
agreement entered between two or
more property owners that a structure
on the one property may encroach the
boundary of that property onto the other
property. Since the servitude attaches
to the land and is a servitude exercised
by the owner of a specific piece of land
against the owner of another specific
piece of land, irrespective of who the
owners are, servitude of encroachment
is therefore classified as a praedial
servitude.

Encroachments of buildings and/or
structures may include, but not limited
to, the physical encroachment of the
building/structure on the dominant
property onto the adjacent servient
property, the overhang of a balcony or
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roof above ground level of the dominant
property over the servient property, and
the encroachment of e.g. a basement of
the dominant property below the
surface level of the servient property.

The registration of the encroachment
servitude in a deeds registry will be
effected through a bilateral notarial
deed of servitude, entered into between
the registered owner of the property
being encroached on, also known as
the servient property, and the owner of
the property of which the structure
encroaches on the adjacent property,
also referred to as the dominant
property and attested by a notary public
as provided for in section 75(1) of the
Deeds Registries Act (Act No. 47 of
1937) hereafter DRA).

Section 75(3) of the DRA provides that
the provisions of section 65(2) of the
DRA are mutatis mutandis applicable to
the registration of such a notarial deed,
which requires that the properties must
be sufficiently described, with a
reference to the title deeds of such
properties. Since a registrar of deeds
does not work on residential addresses
of properties, the properties will have to
be described to refer to the description
as it appears on the survey record of
the property and in the property
registers of the relevant registrar of
deeds.

For the servitude to be capable of
registration, the exact position of the
encroachment must also be accurately
described. If the encroachment is, for
example, a straight line and capable of
being described on an existing diagram
for the property, which is also known as
being described in general terms, no



separate diagram needs to be lodged
as per the first provision of regulation
73(2) of the DRA. An example of such
a description will typically read along
the lines of; “...a 2 (two) meter wide
servitude of encroachment, of which the
Northern boundary is depicted by the
line AB on diagram SG No.
1234/2015...” Should the line of the
servitude however be irregular, a new
SG diagram depicting the line will be
required. The second provision of
Regulation 73(2) of DRA however does
provide for the Surveyor-General, in
his/her discretion, to rule that the
servitude in question can be plotted on
the existing diagram of the affected
land. In such a case where the
Surveyor General rules that a servitude
consisting of an irregular line will be
accepted by the office of the said
Surveyor-General, the registrar of
deeds will accept the same and will
therefore only concern him/herself with
the registrability requirement of the
servitude itself.

Since the notarial deed of servitude is a
registration action initiated by the
owners of the properties, the title deeds
of all the properties involved must be
lodged to enable the registrar to note
(endorse) the servitude on the said title
deeds. Since there might be a possible
enrichment by the owner of the
dominant property with the registration
of the servitude, a Transfer Duty
Receipt/exemption certificate must be
lodged with the notarial deed,
regardless if consideration was paid for
acquiring the servitude or not. If the
owner of the dominant property is
however exempted from paying
transfer duty as provided for in section
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9(1)(a), (b) & (bB) of the Transfer Duty
Act No 40 of 1949, no Transfer Duty
Receipt needs to be lodged.

Section 75(3) of the DRA further
provides that the provisions of section
65(3) of the DRA are mutatis mutandis
applicable to the registration of such a
notarial deed, where the servient
property is subject to a registered bond.
This entails that the consent of the
bondholder of said registered bond will
have to be lodged with the registration
of the servitude, but since such consent
is not regarded as an act of registration
in terms of regulation 39(1) of the DRA,
it should merely be filed as a supporting
document.

Cognisance should be taken that only
the registered owner of a property can
grant a servitude over his/her property,
and therefore in a situation where the
owner encroaches on a servitude on
his/her property, regardless if such a
servitude is registered or not, the holder
of such servitude can merely consent to
the encroachment by the owner on the
servitude. Examiners and practitioners
should consider that the consent by the
holder of the servitude for the owner of
the land to encroaching on his/her
servitude is nothing more than a
personal right, and it will not be capable
of registration in a deeds registry as
provided for in section 63 of the DRA.

Local authorities can therefore not, for
example, grant servitude of
encroachment to the owner on his/her
property to encroach on building-line
servitude, on condition that it must be
registered as servitude of
encroachment in a deeds registry. A
registrar of deeds has no authority to



register the encroachment on such
servitude, regardless if it is a registered
servitude, and therefore any consent by
the holder of the servitude will remain
between the parties. The only
exception to this rule will however be
when a sectional title register is opened
and itis clear that a registered servitude
is being encroached on by any of the
structures as delineated on the
sectional plan. In such a case the
consent of the holder of such servitude
will have to be lodged with the registrar
of deeds, as was ruled by the
Registrars Conference Resolution RCR
88/2010. The consent however will not
be capable of registration as stated
above, but will merely be filed as a
supporting document.

If any of the structures of a sectional
title scheme to be registered encroach
on an adjacent property, a servitude of
encroachment must be registered
before the scheme is opened or
simultaneously (linked in batch prior to
application for the opening of Scheme)
with the registration of the sectional title
scheme, as was ruled by the Registrars
Conference RCR 54/2005. The
servitude will be in respect of land still
registered in the land register
(conventional properties). The
servitude of encroachment will be
endorsed against the titles of the
properties, and therefore the servitude
should be included as a condition in the
section 11(3)(b) schedule of conditions
as one of the conditions applicable to
the land comprised of the sectional title
scheme.
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Where the sectional title register is
already opened and encroachments
are indicated and depicted on a plan of
extension to be registered in terms of
section 25 of the Sectional Titles Act

No. 95 of 1986, the right of
encroachment should be registered
between the body corporate and

neighbouring owner as was ruled by the
Registrars Conference vide RCR
55/2006. If the body corporate has not
yet been established, the developer
must be a party to the contract
representing the property on which the
scheme was opened as was ruled by

the Registrars Conference RCR
55/2006. Vide RCR 4/2012, the
developer must be described as

“(Name of Developer)
Developer of the Scheme (name of
scheme)................ ,No SS........7

Where the body corporate is already
established and the neighbouring
buildings encroach onto the sectional
title property, of which the property on
which the scheme was opened will be
the servient property, the servitude will
be registered between the body
corporate of the scheme and the owner
of the adjacent land.

In conclusion, it should be understood
that servitudes of encroachment that do
not constitute praedial servitudes are
not capable of being registered. This
being said, it does not mean that a
servitude of encroachment agreed
between the owner of the land and the
holder of an existing servitude/real right
is unlawful, it merely means that being
the fact that they are regarded as
personal rights, that they are not
capable of registration in a deeds
registry.



TRAINING DURING
COVID-19
EPIDEMIC

Assistant Law Lecturer

DEEDS TRAINING

The year 2020 started as what we
would refer to as “a normal year” for all
South Africans. Unknowingly, the year
headed towards a “not so normal year”
when, without foresight, our daily lives
as we know it made a ‘tsunamic’
change of direction when President
Cyril  Ramaphosa announced the
National Lockdown of South Africa,
starting on 26 March 2020.

Little did we know that this lockdown will
not only have an impact on our daily
lives, but would also bring about new
challenges to our daily work routines.
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Challenges such as continuing with our
work and still be safe: From a positive
point of view, it is my opinion that Covid-
19 brought an opportunity to test how
flexible and adaptable we can be to
changing circumstances. Deeds
Training was faced with the challenge
to continue providing training, with a
restriction on travelling and a gradual
return to work and by maintaining social
distancing.

By adapting to the circumstances
around us, for the first time in the history
of Deeds Training, on-line training was
provided by means of electronic
communication known as Microsoft
Teams.

The two-week Module 1 Advanced
deeds registration course started on 20
July 2020.

In strict contrast to previous years, only
four attendees could be nominated as
all the offices were on a return-to-work
roster of one-third.

Three nominees were from the
Johannesburg Deeds Registry office
and one from the Umtata Deeds
Registry office. Making use of electronic
communication was untouched territory
for all the Law Lecturers at Deeds
Training and, therefore, we knew that
this course might not be smooth sailing
without any challenges.

Access to the Microsoft Teams program
at the offices and interrupted internet
connections were some of the main
challenges faced during trial runs. My
personal experience, in general, was
fruitful; however, not a single topic
presented went without any problems.
Except for not being able to see all the



delegates, lack of physical interaction
made the topics very academic.

The most common and most time-
consuming aspect was the signal
disconnecting during the presentations.

Topics that would normally take 60
minutes took double the time. Further
thereto, power outages at one of the
offices led to one attendee not being
able to attend most of the course.

The reality of what we are facing
emerged when exposure to Covid-19
made itself known.

In the duration of 10 working days, the
Johannesburg Deeds Registry had to
close twice, and the Advanced Course
had to be suspended every time, as
75% of the attendees were from the
said office.

As resilient as humans can be, all these
were overcome by the biggest
advantage of online training, namely,
by rescheduling and the flexibility of
management.

We thus express our gratitude to the
Johannesburg Deeds Registry for their
swift reaction and dealing with this
challenge in such a prompt way, which
made it possible for Deeds Training to
successfully complete the said course.

As Covid-19 will be part of our lives for
the next few months or even years, | am
confident that by being part of the
Electronic Advanced Deeds
Registration Course, not only the
adaptability and flexibility of Deeds
Training were tested, but it also
unknowingly forced us into the modern
age of electronic tutoring and provided
us with experience and knowledge to
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